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REPORTS ANALYSIS DIVISION REFERRAL
TO

OFFICE OF GENERAL COUNSEL

DATE: February 26,2014

ANALYST: Tyler Culberson

L COMMITTEE: Flemming for Congress
' C00507780
Martha Flemming, Treasurer
7619 Chambers Creek Road West
University Place, WA 98467

. RELEVANT STATUTES: 2 U.S.C.44la(a)and (f)
11 CFR § 100.82
11 CFR § 100.83
11 CFR § 103.3(b)
11 CFR § 110.1(b), (¢), (g)

1II. BACKGROUND:

Excessive, Prohibited and Other Impermissible Contributions or Transfers: Failure
to Refund Excessive Contributions within Permissible Timeframe

Flemming for Congress (“the Committee™) received excessive loans totaling
$146,400.00 for the 2012 Primary Election from Spanky, LLC, a limited liability
company,' that were not refunded within the permissible timeframe (Attachments 2 and

3).

On April 15, 2012, the Committee filed the 2012 April Quarterly Report covering
the period from January 1, 2012 to March 31, 2012. The report disclosed a $100,700.00
loan from Spanky, LLC on Schedule A supporting Line 13(b) (Loans Made or
Guaranteed by Source Other Than Candidate) (Image 12951451985) and Schedule C

! Spanky, LLC is treated as a partnership for tax purposes. The violation amount in this referral is
calculated based on the contribution limit for a partnership ($2,500.00 per election) (Attachment 3).
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supporting Line 10 (Debts and Obligations Owed By the Committee) of the Detailed
Summary Page (Image 12951452004, Attachment 2). The loan was designated for the
2012 Primary Election.

On July 16, 2012, the Committee filed the 2012 July Quarterly Report covering
the period from April 1, 2012 to June 30, 2012. The report disclosed a $100,000.00 loan
from Spanky, LLC on Schedule A supporting Line 13(b) (Image 12952497561) and
Schedule C supporting Line 10 of the Detailed Summary Page (Image 12952497566).
The loan was designated for the 2012 Primary Election.

On July 26, 2012, the Committee filed the 2012 12 Day Pre-Primary Report
covering the period from July 1, 2012 to July 18, 2012. The report disclosed a
$150,000.00 loan repayment to Spanky, LLC on Schedule B supporting Line 19(b) (Loan -
Payments for Loans Made or Guaranteed by Source Other than the Candidate) (Image
12971834673, Attachment 2). The payment was also reﬂected on Schedule C supporting
Line 10 of the Detailed Summary Page (Image 12971834677).2

On September 19, 2012, a Request for Additional Information (RFAI) referencing
the 2012 April Quarterly Report was sent to the Committee. Among other items, the
RFAI notified the Committee that the March 6, 2012 loan from Spanky, LLC appeared to
constitute an excessive contribution, and asked if the LLC was treated as a corporatlon or
as a partnership for tax purposes (Image 12330012862).

That same day, an RFAI referencing the 2012 July Quarterly Report was sent to
the Committee. The RFAI notified the Committee that the June 28, 2012 loan from
Spanky, LLC appeared to constitute a contribution, and asked if the LLC was treated asa
corporation or as a partnership for tax purposes (Image 12330012867).

On October 24, 2012, the Committee filed a Miscellaneous Electronic Submission
(“Form 99”), stating, in full:

“Per your inquiry regarding the Loan made to the Flemming for Congress
Campaign from Spanky LLC, we respectfully submit that the campaign
was told Spanky LLC is treated for tax purposes as a partnership and not a
corporation. Spanky LL.C was formed for the purpose of funding various
projects, including but not limited to political campaigns.

The loan to Flemming for Congress was not the first loan nor is it the only
or last loan from this group.

We hope this clarifies the status of the company and its lean to Flemming
for Congress. Payment of the balance of the loan is due December 31,
2012” (Image 12940423621).

2 The Committee incorrectly disclosed the $150,000.00 payment as applicable in full to the $100,700.00
loan incurred on March 6, 2012, which resulted in a negative outstanding balance of $49,300.00 for that
‘loan on Schedule C (Loans) (Image 12971834677).
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Also on October 24, 2012, the Committee filed an Amended 2012 July Quarterly
Report. The report contained memo text for each of the two loans from Spanky, LLC,
which stated, in part:

“Spanky LLC is treated for tax purposes as a partnership and not a
corporation. This company was created to fund various projects, including
but not limited to political campaigns. Loans to Flemming for Congress
were not the first loans by this company nor the last” (Image
12940425294).

On March 19, 2013, the Reports Analysis Division (RAD) Analyst called Martha
Flemming, Committee Treasurer, to inform her that the Committee will be referred for
further Commission action if the excessive contributions were not refunded. The Analyst
left a voicemail message for Ms. Flemming requesting that she respond to his message as
soon as possible to discuss the referable issues (Attachment 4).

On March 26, 2013, the RAD Analyst left a voicemail message for Ms. Flemming
restating the referable issues that needed to be addressed and encouraged the Committee
to return his call (Attachment 4).

On August 7, 2013, RFAISs referencing the 2012 April Quarterly Report and 2012
Amended July Quarterly Report, received October 24, 2012, were sent to the Committee.
The RFAISs stated, in part:

“Your report discloses a loan obtained from Spanky LLC. To the extent
this loan was obtained from a lending entity pursuant to 11 CFR §100.83,
you must disclose the terms, including the due date and interest rate,
between the candidate and the lender on Schedule C-1. ... Please amend
your report to include a Schedule C-1 or provide clarifying information if
this loan was not obtained pursuant to 11 CFR §100.83” (Images
13330035649 and 13330035651).

On October 21, 2013, Stanley L. K. Flemming, Candidate, contacted the RAD
Analyst. The Candidate stated he wanted to terminate the Committee. The Analyst
informed the Candidate that apparently impermissible loans from Spanky, LLC disclosed
on the Committee reports were referable for further Commission action. The Candidate
indicated he was unaware of RAD’s RFAIs and phone calls to the Committee regarding
this matter. The Analyst explained to the Candidate how to view the RFAIs on the FEC
website and how to file a termination report, emphasizing that the Committee cannot be
terminated until the referable issue is resolved (Attachment 4).

On October 22, 2013, the Candidate left a voicemail message for the RAD
Analyst, stating that he was able to access the RFAIs related to the LLC loans and that he

would submit clarifying documentation. He also asked about how to report candidate
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loans. On October 23, 2013, the RAD Analyst returned the Candidate’s. call and
provided the requested information (Attachment 4).

On November 5, 2013, the Candidate contacted the RAD Analyst to request the
fax number in order to send in a response concerning the LLC loans. He indicated he
would also mail the filings to the Commission (Attachment 4). '

Later that same day, the Committee faxed a copy of the 2013 Termination Report,
covering the 2013 October Quarterly reporting period from July 1, 2013 through
September 30, 2013, to the RAD Analyst. Schedule A of the report disclosed a
$60,000.00 receipt from the Candidate (Image 13031140719).> Schedule B supporting
Line 19(b) of the Detailed Summary Page disclosed a $60,000.00 loan repayment to
“Loftus, David, on behalf of Spanky, LLC” (Image 13031140720, Attachment 2). The
report included Schedule C (Loans), Schedule C-1 (Loans and Lines of Credit from
Lending Institutions), and copies of the Loan Agreement and Promissory Note for the
$200,000.00 loan from Spanky, LLC.

On January 30, 2014 an RFAI was sent to the Committee informing them they
would not be permitted to terminate until all outstanding issues were resolved (Image
14330042501-2).

On February 5, 2014 the Candidate called the RAD Analyst to notify the Analyst
that the Committee was in receipt of the termination request denial letter from the FEC.
Mr. Flemming stated that he was under the impression that the Committee was
terminated once they filed the Termination Report. The Analyst reminded him that the
Committee had been referred to another office for further action related to loans the
Committee accepted from an LLC. The Analyst then reiterated that the Committee could
not terminate until the Committee's open compliance matters were resolved. The Analyst
reminded Mr. Flemming that the Committee needs to file their 2013 Year-End Report
and continue filing any regular quarterly reports until the Commission has notified the
Committee that they have been terminated. Mr. Flemming acknowledged this and stated
the Committee would file their 2013 Year-End Report (Attachment 4).

To date, no further communications have been received from the Committee
regarding this matter.

* The report did not indicate which Detailed Summary Page line the Schedule A supported. The Detailed
Summary Page disclosed a $60,000.00 receipt on Line 11(d) (Contributions from the Candidate) (Image
13031140717). However, the Committee attached a Schedule C (Loans) characterizing the $60,000.00
receipt as a candidate loan (Image 13031140724).
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Flemming for Congress (C00507780)
Loans from and Loan Repayments to Spanky, LLC

Loans from Spanky, LLC

Dat Image
T ‘l_c I Loan Amount Number(s) —
peurrec Schedule C
3/6/12 $100,700.00 2012 April Quarterly 12951452004
6/28/12 $100,000.00 Amended 2012 July 12940425300

- Quarterly
Total - $200,700.00 '

Loans Repayments to Spanky, LLC

e g Image
Pl‘)a’tt ?tt Payment Amount Number(s) —
aymen Schedule B
7/5/12 | $150,000.00 2012 12 Day Pre-Primary 12971834673
8/30/13 $60,000.00 2013 Termination 13031140720

Total . . |  $210,000.00"

' The total amount of loan repayments, $210,000.00, exceeds the total amount of loans incurred,
$200,700.00. This discrepancy may be explained by the 8% interest rate the Committee disclosed for the
loans (Image 13031140721).

Attachment 2
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